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INTRODUCTION
Yes, the Liberal Dilemma is a problem in child welfare a central problem.
Myowndefinitionoftheliberaldilemmaisasfollows.Thedominantgroupin
thechildwelfareareadefiningpolicyandpolicyreform isandhasbeenforthepast
severaldecadesaself-styledliberalgroup.Thereareotherswhoseethemselvesas
liberal,includingmyself,whotakedifferentpositionsfrom thisgroup.Butthedomi-
nantliberalgroup hashad asilencingimpacton manyliberalswhofearbeing
labeledasright-wingconservativessimplybecausetheydisagree.Thiscanmakeit
seem asifthe liberalpositionisthedominantgroupposition.
Thedilemmaorproblem hastodowiththenatureofthepolicytheliberalgroup
promotes.Thepolicyfocusisnotonchildren,asshouldbethecaseinthechildwel-
fare area. In theory, all agree that childrens best interests should be the guiding
principle,oratleastamajorguidingprinciple.Instead,thepolicyfocusisonadults
andtheirwelfare.1Whilethedominantliberalgroupclaimstocareaboutchildinterests,
itsrealgoalappearstobetoservetheinterestsofpooradultsandtoalleviatethe
* ProfessorofLawandFacultyDirector,ChildAdvocacyProgram,HarvardLawSchool.
This Article is a revised version of a talk given at William & Mary Law Schools 2015 Sym-
posium,TheLiberal Dilemma in Child Welfare Reform,March20,2015.Itisbasedinsignificant
partonmyarticle,Differential Response: A Dangerous Experiment in Child Welfare,42
FLA.ST.U.L.REV.573(2015).Documentationforthevariousfactualandotherclaimsmade
hereiscontainedinthefootnotestothatarticle.This,alongwithmyotherworkonchild
welfare,appearsonhttp://www.law.harvard.edu/faculty/bartholet/pubs.php[http://perma.cc
/7FWW-G3GL].
1 See generally ELIZABETH BARTHOLET,NOBODYS CHILDREN:ABUSEAND NEGLECT,
FOSTER DRIFT,AND THEADOPTION ALTERNATIVE(1999)[hereinafterBARTHOLET,NOBODYS
CHILDREN] (discussing the undue emphasis on parents rights in child welfare law and policy).
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sufferingassociatedwithpoverty,includinganyharm thatparentsmightsufferfrom
stateinterventionincasesofchildmaltreatment.Thistranslatesintoapowerful
emphasisonfamilypreservation,keepingchildrenathomeatalmostallcostswhen
parentsarechargedwithabuseandneglect,andprovidingtheaccusedparentswith
services that often take the form of modest financial stipends or their equivalent.2
A related aspect of the problem has to do with the liberal groups domination
over research as well as policy in the child welfare area what I have called the
corruptpolicy-researchmerger.3Theresultisthatprogramschosenonthebasisof
ideologyarethensupportedbyresearchdesignednottotest,butinsteadtoprove the
programs efficacy. This research is then presented to policymakers as proof that the
programs are evidence-based and worthy of development on a mass scale.
The research reveals its ideological relationship to the liberal groups policy prefer-
ences, not simply in its results, but in its design. There is no real focus on childrens
bestinterests.Instead,thefocusisondemonstratingthatvariousfamilypreservation
programsaresuccessfulintermsthatwillpersuadepolicymakerstoadoptthem.
Forexample,theretendstobeanemphasisonthemoneythatsuchprograms
willsave.Andshortterm,mostfamilypreservationprogramsdosavemoney.Child
protectiveservicesystem interventioninvolvescosts:coststoinvestigateabuseand
neglectallegations,tomonitorfamilieswheresuchallegationsaresubstantiated,to
provideservices,inthemoreseriouscasestoremovechildrenandkeepthem in
fostercare,andinthemostseriouscasestoterminateparentalrightsandfacilitate
adoptions.Butifinterventionprotectschildrenfrom sufferingabuseandneglectand
moveschildrentonurturinghomeswheretheycanflourish,thenitsavesverysig-
nificantcostsinthelongrun.Abuseandneglecthavelong-term financialcosts
includingthecostsofcrimeandthecriminaljusticesystem,substanceabuse,domestic
violence,unemployment,andhomelessness.Andofcoursetherearetheemotional
andothercoststothechildrenaffected.However,policymakersareoftenmostinter-
estedinshort-term financialcost-benefitanalysis.Thedominantliberalgroupknows
thisandsoitsresearchemphasizesshort-term financialcostsavings.
This research also focuses on the groups family preservation goal, and tends to
definethesuccessofprogramslargelyintermsofwhethertheysucceedinkeeping
maltreatedchildrenhomewiththeparentsresponsibleformaltreatment.Ofcourse,
ifprogramsaredesignedwithafamilypreservationgoalitislikelythattheywill
succeedatleasttosomedegreeinachievingthisgoal.Butthequestioninchild
welfareresearchshouldbewhetherachievingthisgoalisgood forchildren.
Thedominantliberalgroupclaims thatkeepingchildrenwiththeirbirthparents
isalmostalwaysgoodforchildren.Butrarelydoestheresearchfocusontheissue
2 Id. at 3843.
3 See ElizabethBartholet,DifferentialResponse:A DangerousExperiment in ChildWelfare,
42FLA.ST.U.L.REV. 573, 58286, 60935 (2015)[hereinafterBartholet,Differential Response]
(discussing advocacy research in the various child welfare movements).
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ofwhetherfamilypreservationprogramsactually do servechildinterests.Andeven
whentheresearchexaminesthequestionofchildinterests,itoftendoessoinadis-
honestway,makingclaimsinglossyresearchreportsthatprogramsservechildinterests
wheninfacttheunderlyingdatadonotsupportsuchclaims.
I.ILLUSTRATIONS OF THEDILEMMA:THETHREEMOST SIGNIFICANT CHILD
WELFAREREFORMMOVEMENTS OF RECENT DECADES
Each of the last major child welfare reform movements illustrates the essential
featuresoftheliberaldilemmanotedabove.
A. Intensive Family Preservation Services (IFPS)4
FirstintimeistheIntensiveFamilyPreservationServices(IFPS)movementof
the1980sand1990s.TheEdnaMcConnellClarkFoundationanditsliberalallies
weretheprimaryforcesbehindthismovement.Thebasicideawastokeepchildren
identifiedasvictimsofabuseandneglectathomeinsteadofremovingthem to
fostercare,andprovideintensivesocialworkservicestosupporttheirfamiliesfor
aperiodofroughlysixweeks.Theclaim wasthatabuseandneglectgenerally
resultedfrom short-term crisesinfamilylifethatcouldberesolvedwithsupport.
Theprogram wasobviouslysuspectfrom theoutsetfrom achild-best-interest
perspective.Extensiveevidenceexistedatthetimeshowingthatchildmaltreatment
wasgenerallyassociatedwithseriousfamilydysfunction,includingseriousdrug
addition, domestic violence, and mental illness problems for which short-term
limitedsupportserviceswouldprovidenomagiccure.Keepingvictimizedchildren
athomeinsteadofremovingthem tofostercareposedobviousrisksforrepeat
maltreatment.Buttheriskstochildrenweredefinedawaybythemovement:chil-
dren victimized by abuse and neglect were defined as children at risk of placement,
notchildrenatriskofrepeatmaltreatment.
TheresearchonIFPS duringtheearlyyearsofthemovementwasnotobjective
researchdesignedtoeducatepolicymakersastotheprosandconsoftheprogram
from a childs perspective. Instead, it was simplypartoftheIFPS advocacymove-
ment,designedtopersuadepolicymakersofthevirtuesofIFPS.
Thisadvocacyresearchfocusedonfamilypreservationasthekeycriterionto
measureinassessingIFPS success whether the program in fact kept more children
intheirhomesoforiginthanwouldhavebeenthecaseintheabsenceofIFPS.Of
course,onewouldexpectthataprogram designedtokeepchildrenathomemight
succeedindoingso.Theimportantchildwelfarequestionwaswhetherchildrenkept
athomeinsteadofbeingplacedinfostercarewerebetterorworseoffintermsof
maltreatmentandothermeasuresofwell-being.
4 TheseIFPS issuesarediscussedinmoredetailinbothBartholet,Differential Response,
supra note 3, at 58283, and BARTHOLET,NOBODYS CHILDREN,supra note 1, at 11821.
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Butonlyyearslaterdidresearchfocusonthischild-best-interestsquestion,and
thenitwasonlybecausepeopleoutsideoftheIFPS movementconductedthere-
search.Theyfoundnoevidenceofsuccessintermsofchildbestinterests.Butinthe
meantime,IFPS hadspreadthroughoutthecountrybasedonthefalseclaim thatit
wasevidence-basedandposednorisksforchildren.
The independentresearch did help stop the IFPS momentum.Butfamily
preservationforcessoonfocusedonanotherprogram designedtokeepmorechil-
drenathome,thisoneutilizingaracialdiscriminationtheory.
B. Racial Disproportionality 5
The various Casey Foundations and their liberal allies known together as the
Casey Alliance were the forces behind the Racial Disproportionalitymovement.
Thebasicideawasthatblackchildrenwereremovedtofostercareatundulyhigh
ratesbecauseofracialbiasinthechildprotectiveservicessystem.Theproposed
solutionwastostopremovingblackchildrenatratesexceedingtheirpercentageof
thegeneralpopulation.
Theprogram wasagainobviouslysuspectfrom achild-best-interestsperspec-
tive.Childwelfareexpertswerewellawarethatblackfamiliesweredisproportion-
atelyaffectedbypovertyandotherfactorsthatwerestrongpredictorsforchild
abuseand neglect,and thatitwasthushighlylikely thatblack children were
disproportionatelyvictimized bymaltreatment.Keepingblackchildren athome
pursuanttosomearbitraryquotabasedonpopulationpercentageseemedlikelyto
putthem atriskformaltreatment.Butthemovementframedthedebateasoneof
discriminationagainstblackparents,andignoredtherisktoblackchildren.
TheresearchonRacialDisproportionalitywasdominatedbyinsideradvocacy
researchduringtheearlyyearsofthemovement.TheCaseyAlianceseizedupona
claim inreportsputoutbytheNationalIncidenceStudies(NIS)thatwasobviously
dubious.NIS statedinits1996NIS-3reportthattherewasnosignificantdifference
betweenblackandwhitemaltreatmentrates,andthusthedisproportionateratesof
blackchildremovalmustbeduetobiasinthechildprotectiveservicessystem.This
claim shouldhavebeenhardforanyonewithknowledgeaboutchildmaltreatment
tobelieve,giventhecommonunderstandingthatpovertyandothercharacteristics
affectingblackfamiliesdisproportionatelywerepredictorsformaltreatment.And
thoseleadingtheCaseyAlliancehadsignificantknowledgeaboutmaltreatment.
However,theCaseyAlliancetooktheNIS-3claim andranwithit.Itproduced,
directlyandindirectly,ahugecolectionofresearchreportsonRacialDisproportion-
alitythatreliedontheNIS-3claim asproofofracialbiasinthesystem andthe
5 TheseRacialDisproportionalityissuesarediscussedinmoredetailinBartholet,Differ-
ential Response,supra note 3, at 58486, and Elizabeth Bartholet, The Racial Disproportion-
ality Movement in Child Welfare: False Facts and Dangerous Directions,51ARIZ.L.REV.
871(2009).
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relatedneedtoreducethenumberofblackchildrenremovedtofostercare.TheCasey
Allianceusedthisresearchtohelppushchildwelfareadministratorsthroughoutthe
countrytoinstituteprogramsdesignedtokeepmoreblackchildrenathomeandpushed
forlegislationinCongressthatwouldmeasurestatechildwelfaresystem successin
termsofthedegreetowhichblackchildremovalmatchedpopulationpercentages.
Independentresearcheventuallydemonstratedthattheclaim attheheartofthe
Racial Disproportionality movement was a lie. The NIS-3 studys own data, hidden
inalater-publishedappendix,showedthatblackchildrenwerevictimizedbymal-
treatmentatmuchhigherratesthanwhitechildren,andindeedatratesthatroughly
matchedtheirremovalrates.TheonlyjustificationNIS-3authorshadfortheirclaim
thattherewasnodifferenceinmaltreatmentratesbetweenracialgroupswasthatthe
sampleusedinthatstudywasnotlargeenoughtoshow statisticalsignificance.But
thatprovidednobasiswhatsoeverfortheNIS-3reportclaim thatremovalrates
reflectedbiasinthesystem,asthesophisticatedsocialscientistswhoauthoredthat
reportmusthaveknown.
TheRacialDisproportionalitymovementappearsnow tohavelostmomentum.
Butthekeyforcesbehindithavemovedontopromoteanotherprogram thatissimi-
larlyfocusednotonchild,butinsteadonadultwelfare.
C. Differential Response
Differential Response is the latest important child welfare reform movement.
Itisnow sweepingthecountry,withoveramajorityofstateshavingadoptedthe
program tosomedegree.TheCaseyFamilyFoundationhastakentheleadinpro-
motingDifferentialResponse,againworkingwithvariousliberalallies.Thebasic
idea is to take some 70% of the children now under Child Protective Services (CPS)
jurisdiction,and divertthem from thetraditionalCPS (TR)tracktoanentirely
voluntaryAlternativeResponse(AR),alsocalledDifferentialResponse,track.The
claim isthatthesewillbelow-riskcases,sinceDifferentialResponseproponents
claim thatCPS intervenesimproperlyinmanysuchcases.Thedecisionastowhich
trackcasesbelongonismadewithoutanyinvestigationofthemaltreatmentcharges,
given the overall program goal of being family-friendly. Parents on the AR track
are offered services that are much more likely to take the form of financial sti-
pendsthantraditionalCPS services.Andparentscansimplywalkawayfrom theAR
trackatanytime,freefrom anythreatthatsuchadecisionwilltriggerinvestigation
orassignmenttotheTR track.FundingfortheAR tracksystem andservicesisto
comefrom theCPS budget.
ThisisthemovementthatI haveanalyzedindepthinmymostrecentarticle,
Differential Response: A Dangerous Experiment in Child Welfare.6I willsummarize
thekeypointsbelow.
6 See Bartholet,Differential Response,supra note3.
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DifferentialResponse,liketheearlierFamilyPreservationmovementsdiscussed
here,ishighlysuspectfrom achild-best-interestsperspective,basedsimplyonits
design. First, the programs orientation to adult interests is obvious. The overwhelming
emphasis is on being family- or, really, parent-friendly.7Andalthoughtraditional
CPS servicesgeneralyinvolveangermanagementcounseling,substanceabusetreat-
ment,andotherservicesdesignedtoenhanceparentalfitness,AR trackservicesempha-
sizerentstipendsandotherfinancialhelpforparents.
Second,thereisextensiveevidencethatmostCPS casesinvolvechildrenatserious
riskofmaltreatmentfrom theirparents.Thus,thegoalofdiverting70% oftheCPS
casesmeansthatmanywillnecessarilybemedium-orhigh-riskcases,eventhough
theprogram claimsthatthepointistodivertonlylow-riskcases.
Third,investigationsareessentialtodeterminewhethersomecasestrulypose
nosignificantrisktochildrenandsocansafelybeplacedonavoluntarytrack.
Researchhaslongdemonstratedthatwhatparentshavedoneinthepasttochildren
isthebestpredictorofwhattheymaydointhefuture.Yet,DifferentialResponse
programsmaketheall-importanttrackallocationdecisionwithoutanyinvestigation
becauseinvestigations,whichfocusonpastwrongdoingbyparents,arethoughtnot
to be family-friendly.
Fourth,othervoluntarychildwelfareprogramsinthepasthavedemonstrated
thatsuchprogramshavetroubleretainingasignificantpercentageofparents.One-
thirdtoone-halfoftheparentstargetedbyEarlyHomeVisitationprogramsrefuse
toparticipate,forexample.Moreover,ithasbeentheparentsatgreatestriskfor
maltreatmentandotherdysfunctionwhoaremostlikelytooptout.
Andfinally,theplantofundDifferentialResponsebydivertingfundsfrom the
CPS system wouldreducetheabilityofthealreadyresource-starvedCPS tofunc-
tion,thusputtingthosechildrenservedbyCPS atadditionalrisk.
TheDifferentialResponseresearchpicturetodatehasbeendominatedbyin-
sideradvocacyresearch.Mostofithasbeenconductedbyasingleresearchentity
receiving repeatcontractsforproducingglossyreportswith impressive-looking
statisticalchartsallegedlydemonstratingthatDifferentialResponseisanevidence-
basedsuccessstory.
Thisresearchhasnogenuinefocusonchildbestinterests.Itpurportstoshow
thatDifferentialResponseposesnoriskstochildren,butthatshowinghasbeen
persuasivelyunmaskedbyawhistle-blowingresearchpaperwrittenbyrespected
socialscientistswithinthechildwelfarecommunity.8ThisPaperbothdemonstrates
thereasonstofearthatDifferentialResponseputschildrenatrisk,andcallsoutthe
insiderresearchasadvocacyresearchthatdoesnotsatisfythedefinitionoftrue
socialscience.Myrecentarticleaddstothisanalysisoftherisksforchildreninherent
inDifferentialResponseandtothecritiqueoftheadvocacyresearch.
7 See id. at 57778.
8 RonaldC.Hughesetal.,Issues in Differential Response,23RES.ON SOC.WORKPRAC.
493,502(2013)(discussingproblematicclaimsintheDR advocacyresearch).
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TheDifferentialResponseadvocacyresearchplacesstrongovertemphasison
thedegreetowhichtheprogram pleasestheadultsinvolved.Thefirstsectionof
almosteveryreportclaimssuccessintermsofparentsatisfaction.Thisaspectofthe
researchfailstopassthelaughtest.ParentsontheAR trackaretreatedinasupport-
ive,non-threateningwayfrom starttofinish.Theyareofferedfinancialstipends.
Theyaretoldtheycanwalkawaywithoutfearofconsequence.ParentsontheTR
trackaretoldthatiftheydonotimprovetheirwaystheymightlosecustodyoftheir
children.Theyareencouragedtoengageincounselingandtreatmentdesignedto
improvetheirparentalfitness,andknowthatfailuretocooperatemightresultinlosing
custody. Whats not to like about the AR track from the viewpoint of the parents?
Andwhatdoesthefactthatparentsmaypreferthattrackproveaboutitssuccessor
failureinprotectingchildren?
Despitethedominanceoftheadvocacyresearchtodate,disturbingfactsabout
DifferentialResponsehavebeguntosurface,allofwhichwerepredictablefrom the
design.Someindependentresearchhasshownthatalargeproportionofthecases
ontheAR trackareinfacthigh-ormedium-riskcases,ratherthanthelow-riskcases
thataresupposedtobedivertedtothattrack.Researchalsohasbeguntoshow that
one-thirdtoone-halfofallparentsdivertedtoAR refusetoparticipateeitherfrom
theget-goorlateron.Anditshowsthatveryhighpercentagesofchildrenonboththe
AR andtheTR tracksarevictimizedbyrepeatmaltreatment.
TheDifferentialResponsemovementappearstostillhavemomentum,withnew
jurisdictionsadoptingtheprogram.Buttherehavebeenverysignificantchallenges
raised in thesocialscience,9 in thebroaderacademiccommunity,10 and in the
press.11 AndanumberofstateshavecancelledplanstoadoptDR orcutbackon
existingDR programs.12
9 See, e.g.,id.
10 See, e.g.,Bartholet,Differential Response,supra note3.
11 See, e.g., Search Results for Differential Response,CHRON.SOC.CHANGE,https://
chronicleofsocialchange.org/research-search-results?phrase=Differential%20Response
[http://perma.cc/E2K2-SU3Q](featuringmultiplearticlescriticalofDR);see also Elizabeth
Bartholet& DanielHeimpel,Opinion,Saving Children from Our Child Welfare System,
BOS.GLOBE(Dec.24,2013),http://www.law.harvard.edu/faculty/bartholet/Saving%20Chil
dren%20From%20Child%20Welfare%20System.pdf[htp://perma.cc/AET2-85HR];Daniel
Heimpel& ElizabethBartholet,Opinion,DCF Shift Puts Childrens Safety at Risk,HARTFORD
COURANT (Jan.24,2014),http://www.law.harvard.edu/faculty/bartholet/DCF%20Shift%20
Puts%20Children.pdf[http://perma.cc/TN29-MFGX](exploringthesafetyconcernsassociated
withDR);DanielHeimpel,Harvards Elizabeth Bartholet Takes on Differential Response,
CHRON.SOC.CHANGE(Nov.19,2014),https://chronicleofsocialchange.org/report/harvards
-elizabeth-bartholet-takes-on-differential-response/8731[htp:/perma.cc/269D-GCS8](discuss-
ingthenegativeconsequencesofDR).
12 See Bartholet,Differential Response,supra note 3, at 64243;MATT BLACKBOURN &
GREGORY SULLIVAN,PIONEER INST.FOR PUB.POLICY RESEARCH,WHITE PAPER NO.137,
DRIVING CRITICAL REFORMS AT DCF:IDEAS FOR A DIRECTION FORWARD IN MASSACHUSETTS
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II.DIRECTIONS FOR TRUECHILD WELFAREREFORM
DifferentialResponsemayintheendbedefeated,aspolicymakersandthepress
becomeconcernedoverchilddeathsontheAR track,andascritiqueoftheadvo-
cacyresearchmounts.Butinthemeantime,manychildrenwilllikelyhavepaidthe
price. And we can anticipate that another extreme family preservation reform will
rearitshead,onethatagainfocusesonadultratherthanchildwelfare,andonethat
isagainsupportedbyadvocacyresearchdesignedtopersuadepolicymakersofits
virtues.Weneedtochangethebasicdynamicsofpolicyreform andrelatedresearch
inthechildwelfarearea,orhistorywillsimplyrepeatitselfendlessly.
Forthefuture,weneedfirsttothinkofhow togalvanizenew forcestosupport
policyreformthatwouldmakechildbestintereststhetruefocus.AndI believeweneed
toreachouttoliberalsasthegrouptoleadthischarge.I donotthinkwecanaffordto
giveuponliberals,andI donotthinkweneedtowritethem aloffasnecessarilycap-
turedbythekindofthinkingcharacterizingthegroupnow dominantinchildwelfare.
Liberalsshouldseechildrenasanaturalconstituency.Childrenareoneofthe
ultimatepowerlessgroups,unablebydefinitiontospeakforthemselves,demon-
strateonthestreets,vote,takepoliticaloffice,ordotheotherthingsthatvarious
adultgroupsdotoprotecttheirrightsandinterests.
Liberalsshouldunderstandthatwhatpoorpeopleneedisatruewaronpoverty,
andthatthelimitedkindsofsupportservicesandfinancialstipendsassociatedwith
familypreservationprogramsdonotfitthatbill,anddonotdomuchofanythingto
trulyempowerpoorcommunities.
Liberalsshouldunderstandthatcondemningpoorchildrentosufferrepeatmal-
treatmentwillnotliberatetheirparents,butwillsimplycondemnthosechildrento
suffering,andtogrow uptoadulthoodsmarkedbydisproportionateunemployment,
homelessness,andsubstanceabuse,aswellasvictimizationofthenextgeneration.
Liberalsshouldunderstandthatwecanfightsimultaneously toaddresspoverty
andthusgetattherootcausesofchildmaltreatment,and toprotectchildrenagainst
abuseandneglectsothattheyhaveachanceofgrowinguptolivehealthy,happy,
andproductivelives.
Butweneedmorethananew policyfocus.Weneedanew researchculture.We
needadditionalandvariedresourcesdevotedtoresearch,sothattrulyindependent
socialsciencewillflourish.Weneedsocialsciencethatwillprovidegenuineguid-
ancetopolicymakersabouttheprosandconsofdifferentpolicychoicesintermsof
childbestinterests.
CHILD AND FAMILY SERVICES (2015)(pointingtotheMassachusettsDifferentialResponse
system asprimarilyresponsibleforchildsafetyproblemsandrecommendingeliminationof
key aspects of the system, as well as listing, at pages 1214, other states eliminating Differ-
entialResponse);see also DavidScharfenberg,DCF Ends Its 2-Tier Child-Welfare Moni-
toring Process,BOS.GLOBE(Nov.17,2015),https://www.bostonglobe.com/metro/2015/11
/17/dcf/s7TZ599W64BmpjLqndD8mL/story.html (describing the Massachusetts Governors
subsequentannouncementabouteliminatingDifferentialResponse).
